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Abstract. Under the Internal Revenue Code, advertising is ordinarily deductible as a business expense (26 
U.S.C. Section 162). It has been proposed, however, that the deductibility of the cost of advertising tobacco 
products be limited or eliminated. Since advertising is a form of speech, this raises the question of whether such 
a limitation would violate the provision of the First Amendment that ’’Congress shall make no lawabridging the 
freedom of speech, or of the press.” 
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Summary 



Under the Internal Revenue Code, advertising is ordinarily deductible as a business 
expense. 26 U.S.C. § 162. It has been proposed, however, that the deductibility of the 
cost of advertising tobacco products be limited or eliminated. Since advertising is a form 
of speech, this raises the question of whether such a limitation would violate the 
provision of the First Amendment that “Congress shall make no law . . . abridging the 
freedom of speech, or of the press . . . .” We conclude that it apparently would not. As 
advertising is commercial speech, it is not entitled to the same level of First Amendment 
protection as other speech, and to make it more expensive by limiting its tax deductibility 
would apparently not violate the Central Hudson test that the Supreme Court applies in 
determining whether governmental restrictions on commercial speech are constitutional. 



Tax Deductions and Free Speech 

The Supreme Court has held that Congress is not required to subsidize First 
Amendment rights through a tax deduction, but that a First Amendment question would 
arise if Congress were to discriminate invidiously in its subsidies in order to suppress what 
it deemed dangerous ideas. In 1991, the Court wrote: 

Regan v. Taxation with Representation of Wash., 461 U.S. 540 (1983), 
stands for the proposition that a tax scheme that discriminates among speakers 
does not implicate the First Amendment unless it discriminates on the basis of 
ideas. In that case, we considered provisions of the Internal Revenue Code that 
discriminated between contributions to lobbying organizations. One section of 
the Code conferred tax-exempt status on certain nonprofit organizations that did 
not engage in lobbying activities. Contributions to those organizations were 
deductible. Another section of the Code conferred tax-exempt status on certain 
other nonprofit organizations that did lobby, but contributions to them were not 
deductible. Taxpayers contributing to veterans’ organizations were, however, 
permitted to deduct their contributions regardless of those organizations’ 
lobbying activities. 
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